S A s

Rodovans Sozlesmeleri ve Rédovans Bedeli

Rodovans sozlesmelerinde bir tiir maden Kkirasi
olan rodovans bedelini, rodovans veren madeni
isletebilmesinin karsiliginda ruhsat sahibine oder.
Taraflarca cesitli sekillerde belirlenebilen rodovans
bedeli iiretim taahhiit edilen miktarda yapilmamis
olsa da wverilir Bu c¢alismada roédovans
sozlesmelerinin  genel  oOzellikleri, rddovans
bedelinin farkli olasiliklardaki durumu ve bedelin
bir donem gideri mi iiriin maliyetine mi eklenmesi
gerektigi incelenmektedir.

Rodovans Sozlesmelerinin Konusu

Roédovans; Latincede gelir, kazang, irat anlamina
gelen reditus kelimesinden gelmektedir. Tiirk
hukukuna ise Fransizca “redevance” kelimesinden
gecmistir. Rodovans s6zlesmesinin tanimi1 kanunda
yapilmasa da Madencilik Faaliyetleri Uygulama
Yo6netmeliginin m. 4/1(rr)’de sozlesme
tanimlanmistir. S6z konusu hiikkme gore, rédovans
s6zlesmesi madenlerin

ruhsat  sahalarindaki

tiretilerek  degerlendirilmesi amaciyla iigiincii
kisilere veya kuruluglara tasarruf hakk saglamak
tizere ruhsat sahasimin tamami ya da bir kismi icin
ruhsat sahiplerinin bu kisilerle yapmis olduklar

sozlesmeleri ifade etmektedir.
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Royalty Agreements and Royalty Fee

In royalty agreements the royalty fee, which is a type
of mining rent, is paid by the royalty payer to the
licensee in return for the right to operate the mine. The
royalty fee, which can be determined in several ways
by the parties, is paid even if the production is not
carried out in the contracted amount. This study
addresses the general characteristics of royalty
agreements, the status of the royalty fee under various
possibilities, and whether the fee should be classified
as a period expense or added to the product cost.

Subject of the Royalty Agreements

Royalty originates from the Latin word reditus,
meaning income, profit, revenue. In Turkish law, it
has been adopted from the French word “redevance.”
Even though the definition of a royalty agreement is
not provided in the law, it is defined in Article 4/1(rr)
of the Regulation on the Implementation of Mining
Activities. Pursuant to this provision, a royalty
agreement means the agreements entered by licensees
with third parties or entities to provide them the right
to exploit minerals in licensed areas for the purpose
of production and valuation, either for the entire
licensed area or a portion thereof-



Rodovans sozlesmesinde ruhsat sahibi belirli bir
hakkini
devretmeyi taahhiit eder. Bunun karsiliginda ise

siireligine  isletme rodovans verene
devralan, sozlesmede yillik belirlenen miktarda
iretim yapar ve bu miktar {izerinden rodovans

bedelini ruhsat sahibine oder.

Rodovans Sozlesmelerinin Ortaya Cikis
Nedenleri

Maden Kanunu m. 5; arama, 6n isletme ve isletme

ruhsatlarindan higbirisinin hisselere
boliinemeyecegi ve bu ruhsatlarin tek bir gercek
veya tiizel kisiye ait olmasi gerektigini ifade
ettiginden maden ruhsatlarinin béliinmezlik ilkesi

vardir. Bu ilkeyle isletilmesinde kamusal yarar olan

madenlerin rasyonel ve ekonomik olarak
degerlendirilmesi amagclanmustir, Ancak
bolinememe  durumu uygulamada maden
sahalarinin  atil olarak bekletilmesi sonucunu
dogurmustur.

Dogal kaynaklarin ilke ekonomisine

kazandirilmasi, gelir elde edilerek parasal kaynak
olusturulmasi, kagak madenciligin sonlandirilmasi
gibi nedenlerden &tiirii rodovans karsiligi maden
isletmeciligi yontemi uygulanarak yasak asilmistir.

Rodavans Sozlesmelerinin Unsurlari

a) Maden Hakkimin Kullanimin Devri

Maden arama ve isletme ruhsatinin yani sira maden
isletme izninin de alinmasi maden sahasinin
rodovans  ydntemiyle islettirilebilmesi  igin
gereklidir. Baska bir ifadeyle, isletme izni alinan
lizerindeki  maden  hakki

ruhsat  sahasi

devredilebilir.

b) Réodovans Bedeli

Kural olarak tam iki taraf bor¢ yiikleyen bir
sozlesme olan rodovans sézlesmesinde rodovans
veren maden isletme izninin kendisine verilmesi

In a royalty agreement, the licensee guarantees to
transfer the operating rights to the royalty payer for a
certain period. In exchange, the royalty payer
produces the amount specified in the agreement
annually and pays the royalty fee to the licensee based
on this amount.

Reasons for Emergence of the Royalty
Agreements

Article 5 of the Mining Law states that exploration,
preliminary operation, and operation licenses cannot
be divided into shares and must belong to a single real
or legal person, therefore there is principle of
indivisibility of mining licenses. This principle aims to
ensure the rational and economic evaluation of mines
that are in the public interest. However, the inability
to divide has resulted in mining areas being left idle in
practice.

The prohibition overcame by applying the mining
operation method in exchange for royalties for reasons
like contributing natural resources to the country's
economy, generating income to create financial
resources, and terminating illegal mining.

FElements of the Royalty Agreements

a) Transfer of the Use of Mining Rights

In addition to a mining exploration and operation
license, a mining operation permit must also be
obtained to operate the mining site using the royalty
method. This means that the mining rights on the
licensed site for which an operation permit has been
obtained can be transferred.

b) Royalty Fee

As a rule, in a royalty agreement that imposes
obligations on both parties, the royalty payer is
responsible to pay the royalty fee to the licensee in



karsiliginda ruhsat sahibine rodovans bedeli

O0demekle yiikiimliidiir.

Bedel bir miktar para olabilir. Uretilen maden
miktarina bagli olmadan sabit ya da maden
miktarina bagli degisen bir bedel belirlenebilir.
Degisen bedel ise iiretilen her ton maden bagina
sabit bir bedel veya liretilen her ton madenin satis
degerinin belirli bir orani olabilir. R6dovans bedeli
Tiirk paras1 veya yabanci para lizerinden olmasi
noktasinda anlagsmaya varilabilir. Ayrica pesin,
yillik, aylik gibi farkli sekillerde 0denecegi
kararlastirilabilir.

Rodovans bedeli paranin diginda; iiretilen madenin
belirli bir kism1 veya belirli bir orani ya da belirli
bir miktar elektrik enerjisi olabilir. Ote yandan,
karsiliginda herhangi bir bedel alinmamasi
noktasinda anlasilan rédovans sozlesmeleri de
gecerlidir.

¢) Taraflarin Anlasmasi

Soézlesmenin kurulabilmesi i¢in taraflar objektif ve
subjektif esasli noktalar iizerinde anlagmalidir.
Maden hakkinin kullanimi bir bedel karsiliginda
devrediliyorsa taraflar devir ve bedel konularinda
anlagsmaya varmalidir. Bunlar disindaki unsurlarla
ilgili kural olarak anlagsmalar1 zorunlu degildir.

S6zlesmenin aslinin ve sdzlesmede imzasi bulunan
taraf girket ise imza sirkiilerinin, gercek kisi ise
imza beyannamesinin asillar1 Maden ve Petrol
Isleri Genel Miidiirliigii'ne verilmelidir. Her ne
kadar rédovans s6zlesmesinin teoride sdzli olarak
veya zimni irade agiklamastyla kurulabilecegi ifade
edilse de Enerji ve Tabi Kayaklar Bakanliginin izin
veya icazetinin alinabilmesi ve s6zlesmenin maden
siciline serh edilebilmesi i¢in yazili olarak
diizenlenmesi gerekmektedir. Taraflardan birisinin
kamu tiizel kisisi olmasi durumunda da sekil

serbestisi ilkesi gecerli degildir.

exchange for the mining operation permit being
granted to them.

The fee may be a fixed amount of money. It may be a
fixed fee independent of the amount of minerals
produced or a changing fee dependent on the amount
of minerals produced. The changing fee may be a
fixed amount per ton of minerals produced or a certain
percentage of the sales value of each ton of minerals
produced. The royalty fee may be agreed upon in
Turkish or foreign currency. In addition, it may be
agreed that the royalty fee will be paid in various
ways, such as upfront, annually, or monthly.

The royalty fee may also be in the form of a certain
portion or percentage of the produced mineral or a
certain amount of electrical energy, instead of money.
On the other hand, royalty agreements that do not
include any fee in return are also valid.

¢) Agreement between the Parties

For establishing the contract, the parties must agree on
objective and subjective points. If the right to use the
mine is transferred in return for a fee, the parties must
agree on the transfer and the fee. As a rule, it is not
obligatory for them to agree on other elements.

The original copy of the agreement and, if the
contracting party is a company, the original copy of
the signature circular, or if the contracting party is an
individual, the original copy of the signature
declaration must be submitted to the General
Directorate of Mining and Petroleum Affairs.
Although it is stated that a royalty agreement can
theoretically be established verbally or by implied
declaration of intent, it must be concluded in writing
to receive the permission or approval of the Ministry
of Energy and Natural Resources and to have the
agreement annotated in the mining registry. The
principle of freedom of form does not apply too when
one of the parties is a public legal entity.



d) Bakanhgn izni

Ruhsat sahipleri ile {igiincii kisiler arasinda yapilan
rodovans sozlesmeleri Enerji ve Tabi Kaynaklar
Bakanliginin iznine tabidir. 6592 sayili Kanun m.
22 ile Maden Kanunu’nda yapilan degisiklikte izin

almmadan yapilan sozlesme ile ylritiilen
madencilik faaliyetlerinin durdurulacagi
belirtilmistir.

e) Maden Siciline Serhi

Maden Kanunu m. 38’e gére Maden ve Petrol isleri
Genel Miidiirliigliniin biitin maden haklar1 ve
faaliyetleri ile ilgili teknik ve mali konular1 iceren
bir maden silici tutmasi gerekmektedir. Bununla
birlikte, rodovans sozlesmesinin maden siciline
kaydedilmemis olmasi sdzlesmenin kurulamasi ve
gecerliligini etkilememektedir. Rdédovans
sozlesmesi taraflar arasinda kisisel (sahsi) bir borg
iligkisi dogurdugundan kural olarak bir bagka

kisiye karsi ileri siiriilmesi miimkiin degildir.

Rodovans Sozlesmelerinin Hukuki Niteligi

Roédovans sozlesmesi tam iki tarafa borg yiikleyen
rizai bir sézlesmedir. Borglar kanununda ve ozel
kanunlarda

diizenlenmemis oldugundan

isimsiz/atipik bir sdzlesmedir.

Rodovans sdzlesmesinde bir bedel kararlastiriimasi
zorunlu olmadigindan taraflarin iradesine gore
ivazli veya ivazsiz olarak akdedilebilir.

Rodovans sozlesmesinin unsurlart  sdzlesmenin
iiriin (hasilat) kirasina benzedigini gostermektedir.
Bunun yani sira Maden Kanunu ve Madencilik
Faaliyetleri Uygulama Yonetmeligi rddovans
sOzlesmesinin taraflarina iiriin (hasilat) kirasinin
taraflarina ongoriilmeyen birtakim yiikiimliiliikler
yliklemektedir. Bu durumda rédovans sozlesmesi,
tipik sozlesmeye ikinci derecede baska edim

seklindeki
niteligindendir.

eklenmesi karma sozlesme

d) Ministry Approval

Royalty agreements between licensee and third parties
are bound by the approval by the Ministry of Energy
and Natural Resources. Article 22 of Law No. 6592
which amends the Mining Law indicates that mining
activities carried out under agreements made without
approval shall be suspended.

¢) Annotation in the Mining Register

According to Article 38 of the Mining Law, the
General Directorate of Mining and Petroleum Affairs
is entitled to keep a mining register that includes all
technical and financial matters related to mining rights
and activities. Nevertheless, the absence of
registration of the royalty agreement in the mining
register does not affect the establishment and validity
of the agreement. Since the royalty agreement creates
a personal (private) debt relationship between the
parties, in principle, it cannot be enforced against a
third party.

Legal Nature of the Royality Agreements

A royalty agreement is a consensual agreement that
imposes obligations on both parties. Since it is not
regulated by the law of obligations or special laws, it
is an unnamed/atypical agreement.

Since it is not compulsory to agree on a fee in a royalty
agreement, it can be concluded with or without fee,
depending on the intentions of the parties.

The elements of a royalty agreement demonstrate that
it is similar to a usufructuary lease. In addition, the
and the

Regulation

Activities
certain

Mining Law

Implementation

Mining
impose
obligations on the parties to a royalty agreement that
are not foreseen for in a usufructuary lease. In this
respect, the royalty agreement constitutes mixed
agreement in which secondary obligation is added to

the typical agreement.



Rédovans Bedelinin Hesaplanmasi

Rodovans sozlesmelerinde bedel farkli sekillerde
belirlenebilse de sdzlesmelerin ¢ogunda asgari
iiretim taahhiidii bulunmaktadir. Asgari miktardan
fazla tiretim yapilmasi durumunda fazladan
iretilen miktar ayrica 0denir. Ancak, bu fazladan
miktar bir sonraki yilin taahhiit tutarina dahil

edilmez.

Taahhiit edilen miktarin altinda liretim yapildiginda
ise taahhiit edilen miktar {izerinden hesaplanan
rodovans bedelinin 6denmesi gerekmektedir.
Ciinkli maden stoklar1 tilkenmeye tabidir ve kira
bedeli madenin tiikkenme payinin karsiligi olarak
almmaktadir. Bagka bir ifadeyle ruhsat sahibinin
net geliri kiradan tilkkenme paymin c¢ikarilmasi
sonucunda bulunur. Uretim olmadan rezervler
tilkenmis kabul edilerek alinan kira, ruhsat sahibi
icin sozlesmeden dogmus arizi bir kazang
niteligindedir.

Taahhiit edilen miktarda tretim yapildiginda
bedelin gider kalemi mi maliyet kalemi mi oldugu
noktasinda farkli goriisler vardir. Bu durum
bagh
degismektedir. Taahhiit edilen miktarin altinda

sozlesmedeki hiikiimlere olarak
iiretim yapilmasi durumunda ise iiretilmeyen kisim
icin O0denen bedelin iriin maliyetine mi yoksa
donem giderine mi dahil edilecegi kar ve zarar

etkilediginden 6nemlidir.

Uretim karsilig1 olmadan ddenen rédovans bedeli
iriin maaliyetlerine dahil edilmemelidir. Ciinkii
boyle bir olasilikta ayni kosullarda ¢alisan sirketler
farkl1 iirlin maliyeti ¢ikarir. Bunun engellenmesi ve
iiretim maaliyetlerinin dogru ve gercege en yakin
sekilde tespit edilebilmesi i¢in atil kapasite sonucu
olugan maliyet, isletmenin donem gideri olarak
calisilmayan kisim gider ve zararlar1 hesabi altinda
kaydedilmelidir.

Sonu¢

Maliyet verilerinin dogru olmasi isletmenin kar ve

Calculation of Royalty Fee

Although in royalty agreements fees may be
determined in various ways, most agreements include
a minimum production commitment. If production
exceeds the minimum amount, the excess amount is
paid separately. However, this excess amount is not
included in the contracted amount for the following

year.

When production is below the contracted amount, the
royalty fee calculated based on the contracted amount
must be paid. Since mineral stocks are subject to
depletion, and the lease fee is collected as
compensation for the depletion of the mineral. In
other words, the licensee's net income is calculated by
deducting the depletion share from the rent. The rent
collected by assuming that reserves have been
depleted without production constitutes an incidental
gain for the licensee derived from the contract.

There are different opinions as to whether the amount
paid is an expense item or a cost item when the
contracted amount is produced. This depends on the
provisions of the contract. If production is below the
contracted amount, it is significant to determine
whether the amount paid for the unproduced portion
should be included in the product cost or period
expense, as this affects profit and loss.

Royalty fee made without production should not be
added to product costs. This is because, in such a
possibility, companies operating under the same
conditions would determine different product costs.
To prevent this and to ensure that production costs are
determined accurately and as closely as possible to
reality costs resulting from idle capacity should be
recorded as operating expenses under the heading of
non-operating expenses and losses.

Conclusion

Accurate cost data is critical for calculating the profit



zararini  hesaplanabilmesi agisindan  kritiktir.
Rodovans sézlesmelerinde taahhiit edilen miktarda
iriiniin ¢ikarilmas1 karsiliginda verilen rédovans
bedelinin maliyet kalemi mi gider kalemi mi
oldugu noktasinda goriis birligi bulunmamaktadir.
Ote yandan, iiretimin asgari miktarda olmamasi
durumunda ise rédovans bedelinin gider kalemi
olarak muhasebelestirilmesi sonucunda dogru
maliyet bilgilerine ulasilabilmektedir.

and loss of a business. There is no consensus on
whether the royalty fee paid in exchange for mining
the contracted amount of product in royalty
agreements is a cost item or an expense item. On the
other hand, when the production is not at the minimum
level, accurate cost information can be obtained in the
consequence of accounting the royalty fee as an
expense item.



